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Appeal No: VZ I 133'1 36 I RAJ I 7OZ1

:: ORDER.IN-APPEAL::

The betow mentioned appeats have been fited by the Appettants

(hereinafter referred to as'Appettant No.1 to Appettant No.4', as detaited in

Tabte betow) against Order-in-Originat No. 17/Dt2O2O-21 dated 75.2.2021

(hereinofter referred to os 'impugned order') passed by the Assistant

Commissioner, Centrat GST Division, Morbi-l (hereinafter referred to os

'adjudicating authority' ): -

2. The facts of the case, in brief, are that Appettant No. 1 was engaged in

manufacture of Ceramic Gtazed Tites fatting under Chapter Sub Heading No.

69089090 of the Central Excise Tariff Act, 1985 and was hotding Central Excise

Registr.ation No. AABCF7714LEMO01. Intettigence gathered by the officers of

Directoiate General of centrat Excise tntettigence, Zonat Unit, Ahmedabad

(DGCEI) indicated that various Tile manufacturers of Morbi were indutging in

rnalpractices in connivance with shroffs / Brokers and thereby engaged in large

scate evasion of Centrat Excise duty. Simuttaneous searches were carried out on
:;
zz.lz.lots at the premises of shroffs in Rajkot and Morbi and various

in.rirlniting documents were seize!, On scrutiny of said documents and

Statements tendered by the said Shroffs, it was reveated that huge"amounts of

cash were deposited from att over lndia into bank accounts managed by said

shroffs and such cash amounts were passed on to Tite Manufacturers through

Brokers/Middtemen/cash Handters. subsequentty, simuttaneous searches were

carried out on 23.17.2015 and 31.12.2015 at the premises of

Brokers/Middtemen/cash Handters engaged by the Tite manufacturers and

l'

(L

Appettant No.1

M/s. Flecto Ceramic Pvt.

Jetpur Road, Rangpar,

Morbi.

Ltd.,

1 vzl133/RAJ 12021

Director of M/s. Ftecto Ceramic

Pvt. Ltd., Morbi.

Shri Pate Damji Devjibhai,

Appettant No.22 vat134tRAJt2021

Shri Paija Nikunj Devjibhai,

Director of M/s. Ftecto Ceramic

Pvt. Ltd., Morbi.
Appettant No.3vzl1.35/RAJ 12021

t Manital Devjibhai,

Director of M/s. Ftecto Ceramic

Pvt. Ltd., Morbi.

Shri PateAppettant No.44. Yzl136lRAJ12021

minating documents were seized
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Appeal No: VZl133-136IR J170?1

2.1 lnvestigation carried out reveated that the Shroffs opened bank accounts

in the names of their firms and passed on the bank account detaits to the Tite

manufacturers through their Brokers/Middtemen. The Tjte manufacturers further

passed on the bank account detaits to their customers/ buyers with instructions

to deposit the cash in respect of the goods sotd to them without bitts into these

accounts. After depositing the cash, the customers used to inform the Tite

manufacturers, who in turn would inform the Brokers or directty to the Shroffs.

Detaits of such cash deposit atong with the copies of pay-in-stips were

communicated to the manufacturers by the Customers. The Shroffs on

confirming the receipt of the cash in their bank accounts, passed on the cash to

the Brokers after deducting their commission from it. The Brokers further

handed over the cash to the Tite manufacturers after deducting their

commission. This way the sate proceeds of an itticit transaction was routed from

buyers of goods to Tite manufacturers through Shroffs and Brokers.

2.2 During scrutiny of documents seized from the office premises of M/s K. N.

Brothers, Rajkot, and M/s Maruti Enterprise, Rajkot, both Shroffs, it was

reveated that the said Shroffs had received total amount of Rs. 3,71,46,885/- in

their bank accounts during the period from November, 2014 to December, 2015,

which were passed on to Appettant No. 1 in cash through Shri Thakarshi Premji

Kasundra, Morbi, and Shri Satish Patet, Morbi, Brokers / Middtemen. The said

amount was atteged to be sate proceeds of goods removed clandestinety by

Appettant No. 1.

3. Show Cause Notice No. DGGI/AZUlGroup-C/Ftecto136-11112019-20 dated

22.10.2019 was issued to Appettant No. 1 catting them to show cause as to why

Centra[ Excise duty amounting to Rs.46,26,8701- should not be demanded and

recovered from them under proviso to Section 11A(4) of the erstwhite Central

Excise Act, 1944 (hereinafter referred to as "Act") atong with interest under

Section 11AA of the Act and atso proposing imposition of penatty under Section

11AC of the Act and fine in tieu of confiscation under Section 34 of the Act. The

Show Cause Notice atso proposed imposition of penatty upon Appettant No. 2 to 4

under Rute 26(1) of the Centrat Excise Rutes, 2002 (hereinafter referred to as

"Rutes").

3.1 The above said Show Cause Notice was adjudicated vide the impugned

order wherein the demand of Central Excise duty amounting to Rs. 46,26,870/-

was confirmed under Section 11A(4) atong with interest under Section 11AA of

mpugned order imposed penatty of Rs. 46,26,a70l- under section

/,t
14,
a4
d
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Appeat No: VZI133-136IR JI2021

11AC of the Act upon Appettant No. l with option of reduced penatty as

envisaged under provisions of Section 11AC of the Act. The impugned order atso

imposed penatty of Rs. 3,00,000/- each upon Appetlant No. 2 to 4 under Rute

, 26(1) of the Rutes.

':,- ,l"-,',

4. Being aggrieved with the impugned order, Appellant Nos. 1 to 4 have

preferred appeats on various grounds, inter alia, as betow :-

Appeltant No. 1:-

(i) The adjudicating authority has retied upon Statements of Shroff,

Middteman/Broker white confirming the demand raised in the show

cause notice. However, the adjudicating authority has passed the

order without attowing cross examination of Departmental witnesses in

spite of specific request made for the same. lt is settted position of

taw that any statement recorded under Section 14 of the Central

Excise Act, 1944 can be admitted as evidence onty when its

authenticity is estabtished under provisions of Section 9D(1) of the Act

and retied upon foltowing case [aws:

(a) J.K. Cigarettes Ltd. Vs. CCE: 2009 (242) ELT 189 (Det).

(b) Jindat Drugs Pvt Ltd -2016 (340) E.L.T. 67 (P e H)

(c) Ambika lnternationat - 2018 (361) E.L.T. 90 (P & H)

(d) G-Tech lndustries -2016 (339) E.L.T. 209 (P e H)

(e) Andaman Timber lndustries -201 5-TIOL-255-SC-CX

(0 Parmarth lron Pvt. Ltd - 2010 (255) E.L.T. 496 (Att.)

(ii) ln view of the provisions of Section 9D of the Central Excise Act, 1944

and settted position of taw by way of above referred judgments, since

cross examination of departmental witnesses were not attowed their

statements cannot be retied upon white passing the order and

determining the duty amount payabte by it. Especiatty when, there is

no other evidence except so called oral evidences in the form of those

statements and un-authenticated third party private, records.

Therefore, in view of the above, impugned order passed by the

learned,Assistant Commissioner is tiabte to be set aside on this ground

loo.

(iii ) That the adjudicating authority has not neutratty evatuated the

evidences as wet[ as submission made by it but heavity retied upon the

generat statements of Shroff, Middteman/Broker, statements of

partners as wetl as onty scan copy of private records of K. N' Brothers,

Maruti Enterprises and Shri Satish Patet, Morbi reproduced in the SCN'

has not seen that shri Paija Nikunj Damjibhai, Director of

nt, has fited affidavit dated 26.6.2020 to the effect that they

Page 5 of 24*
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Appeal No: V2l 1 33-1 36/RAJ/2021

have not manufactured and cteared Ceramic Tites as mentioned in the

impugned SCN without issuing Centrat Excise invoices and without

payment of duty; that they have not authorized any person for

cottecting cash on their behatf.

(iv) That the adjudicating authority based on the scan copy of certain bank

accounts of Shroff and scan copy of private records of

middteman/broker and general statements of Shroff and

middteman/broker tried to discard vital discrepancies raised by the

appettant without any cogent grounds. There is no tink between the

bank accounts of Shroff and private records of middteman/broker.

Therefore, in absence of receipt of cash by the shroff, link of such

payment to middteman/broker and payment of cash to appettant, it is

erroneous to uphotd the attegations against appettant. He not onty
" faited to judge the attegations, documentary evidences and defence

neutratty but atso faited as quasi-judicia[ authority and fottowing

principal of naturat justice by passing speaking order as wetl as

fottowing judiciat disciptine too. Therefore, impugned order passed by

him is liabte to be set aside on this ground too.

(v) That in the entire case except for so catted evidences of receipt of

money from the buyers of tites that too without identity of buyers of

the goods as we[[ as identity of receiver of such cash from the

middteman, no other evidence of manufacture of tiles, procurement of

raw materiats inctuding fuel and power for manufacture of tites,

deptoyment of staff, manufacture, transportation of raw materiats as

wetl as finished goods, payment to at[ inctuding raw material supptiers,

" transporters etc. in cash, no inculpatory statement of manufacturer

viz. appettant, no statement of any of buyer, no statement of

transporters who transported raw materiats, who transported finished

goods etc. are retied upon or even avaitabte. lt is settted position of

taw that in absence of such evidences, grave attegations ctandestine

removal cannot sustain. lt is atso settted position of taw that grave

attegation of ctandestine removal cannot sustain on the basis of

assumption and presumption and retied upon fottowing case [aws:

(a) Synergy Steets Ltd.- 2020 (372) ELT 129 (Tri. - Det.)
(b) Savitri Concast Ltd. - 2015 (329) ELT 213 (Tri. - Det.)
(c) Aswani & Co. - 201s (327) ELT 81 (Tri. - Det.)
(d) Shiv Prasad Mitts Pvt. Ltd. - 201s (329) ELT 250 (Tri. - Det.)

-i. *:

&p

'.{/
ri
N

Maruti Fabrics - 2014 (311) ELT 34s (Tri. - Ahmd.)
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(vi) That it is not a matter of dispute that Tites were notified at Sr. No. 58

and 59 under Notification No. 4II2OO8-C.E.(N.T.) dated 24.17.2008 as

amended issued under Section 4A of the Central Excise Act, 1g+4.

Accordingty, as provided under Section 4A ibid duty of excise was

payable on the retail sate price dectared on the goods tess permissibte

abatemenl @ 45Yo. Thus, duty of excise was payabte O 12.36Yo (upto

28.02.2015) and @ 12.50% with effect from 01.03.2015 on the 55%of

retait sate price (RSP/MRP) dectared on the goods/packages. That the

investigation has nowhere made any attempt to find out actuat

quantity of tites manufactured and cteared ctandestinety. No attempt

was made to know whether goods were cteared with declaration of

RSP/MRP or without dectaration of RSP/MRP on the goods/packages.

There is no evidence adduced in the impugned show cause notice

about any case booked by the metrotogy department of various states ',

across lndia against appettant or other tite manufacturers that goods

were sotd by it without dectaring RSP/MRP. Though there is no

evidence of manufacture and ctearance of goods that.too without "'' ,

dectaration of RSP/MRP it is not only alteged but also duty is assessed

considering the so catted atleged reatised vatue as abated vatue

without any tegat backing. Neither Section 4A ibid nor rutes made

there under provides tike that to assess duty by taking reatised vatue

or transaction vatue as abated value and the investigation has faited to

fottow the said provisions. Therefore, sake of argument it ii presumed

that if RSP/MRP was not dectared on packages then atso it has to be

determined in the prescribed manner i.e. as per Section 4A(4) read

with Rute 4(i)of Central Excise (Determination of Retait Sate Price of

Excisabte Goods) Rules, 2008 and not by any other manner. As per the

said provisions, highest of the RSP/MRP dectared on the goods during

the previous or succeeding months is to be taken foi the purpose of

assessment and in absence of other details of quantity etc. such

reatised vatue duty cannot be quantified. ln any case duty has to be

catcutated after attowing abatement @ 45%.

(vii) That att the attegations are baseless and totatty unsubstantiated,

therefore, question of atteged suppression of facts etc. atso does not

arise. None of the situation suppression of facts, witful mis'"statement,

fraud, cottusion etc. as stated in section 11A(4) of the centrat Excise

Act, 1944 exists in the instant case but it is atteged suppression of

in the impugned notice based on the above referred generat

tion.

PageT of 74
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Appeat No: V2 /'1 3l- 1 3 6l RAJ 12071

Appellants No. 2 to 4 :-

(i) Their firm has already fited appeal against the impugned order

as per the submission made therein contending that impugned

order is liable to be set aside in limine and therefore, order

imposing penalty upon them is also liable to be set aside.

(ii) That it is a settted position of taw that for imposition of penalty

under Rute 26, incutpatory Statement of concern person must be

recorded by the investigation. However, in the present case, no

statement was recorded during investigation and hence, no penatty

can be imposed under Rute 26.

(iii) That no penalty is imposable upon them under Rule 26(1) of the

Central Excise Rules, 2002, as there is no reason to believe on their

part that goods were liable to confiscation.

(iv) That there is no singte documentary evidence to sustain the

allegations; that the seized documents are not at all sustainabte as

evidence for the reasons detailed in reply fited by the Appeltant

No. l,lnvestigating officers has not recorded statement of any

buyers, transporter, supptier etc. Allegation of clandestine

manufacture and removal of goods itself is fallacious.

(v) That even duty demand has been worked out based on adverse

inference drawn by investigation from the seized documents which

itself are not sustainabte evidence for various reasons discussed by

their firm i.e. Appettant No.1 in their repty; that under the given

circumstances no penatty can be imposed upon them under Rule

26 ibid and retied upon the fotlowing case laws:

(a) Manoj Kumar Pani -2020 (260) ELT 92 (Tri. Dethi)
(b) Aarti Steel lndustries - 2010 (262)ELT 462 (Tri. Mumbai)
(c) Nirmat lnductomett Pvt. Ltd. - 2010 (259) ELT 243 (Tri. Dethi)

(vi) ln view of above, no penalty is imposabte upon them under Rute 26

of the Central Excise Rutes, 2002.

4. Personal Hearing in the matter was scheduted on 2g.01.2022. Shri p.D.

Rachchh, Advocate, appeared on beha(f of Appettant Nos. 1 to 4. He reiterated

the submissions made in appea[ memoranda in respect of att the four appeats as

we[[ as those made in synopsis submitted by h.im.

5. I have carefutly gone through the facts of the case, the impugned order,

the appeal memoranda and written as welt as oral submissions made by the
Appellants. The issue to be decided is whether the impugned order, in the facts

confirming demand on Appettant No. .l and imposing penatty on

Page 8 of 24
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6. On perusal of records, I find that an offence case was booked by the

officers of Directorate General of Central Excise lntettigence, Ahmedabad

against Appettant No. 1 for ctandestine removal of goods. Simultaneous searches

carried out at the premises of Shroff / Brokers / Middtemen situated in Rajkot

and Morbi resutted in recovery of various incriminating documents indicating

huge amount of cash transactions. On the basis of investigation carried out by

the DGCEI, it was atteged that various Tile manufacturers of Morbi were indutged

in matpractices in connivance with Shroffs / Brokers and thereby engaged in

targe scale evasion of Central Excise duty. During investigation, it was revealed

by the investigating officers that the Tite manufacturers sotd goods without

said Shroff/Brokers/ middtemen. As per the modus operandi unearthed by the

DGCE!, the Tite manufacturers passed on the bank account details of the Shroffs

: i tb their buyers with instructions to deposit the cash in respect of the goods sotd
:-

r [o'them without bitts into these accounts. After depositing the cash, the buyers

. Used'to inform the Tite manufacturers, who in turn woutd inform the Brokers or

directty to the Shroffs. Detaits of such cash deposit along with the copies of pay-

in-stips were communicated to the Tite manufacturers by the Customers. The

Shroffs cin confirming the receipt of the cash in their bank accounts, passed on

the cash to the Brokers after deducting their commission from it. The Brokers

furth€r, handed over the cash to the Tite manufacturers after deducting their

commission. This way the sale proceeds was attegedty routed through

Sh roifs I grokers / m iddtemen.

i,.'.',' .,' '

l;. I find from the case records that the DGCEI had covered 4 Shroffs and 4

br:qkgrylmiddtemen during investigation, which revealed that 186 manufacturers

were r,outing sate proceeds of itticit transactions from the said Shroffs/Brokers/

: 
^ltiddlemen. 

I find that the DGCEI has, inter a{io, relied upon evidences cottected '

from the premises of M/s K. N. Brothers, Rajkot, and M/s Maruti Enterprise,

Rqjkot,, both Shroffs, and Shri Thakarshi Kasundra, Morbi and Shri Satish Patet,

Morbi, both brokers/ middtemen, to attege ctandestine remova[ of goods by the

ABpettants herein. lt is settted position of taw that in the case invotving

Ctandestine rernovat of goods, initiat burden of proof is on the Department to

prove the charges. Hence, it woutd be pertinent to examine the said evidences

gathered by the DGCEI and retied upon by the adjudicating authority in the

impugned order to confirm the demand of Central Excise duty'

i.t. lfind that during search carried out at the office premises of M/s K'N'

'Rajkot, shroff, on 22.12.2015, certain private records were seized'

>:
Page 9 of 24



Appeat No: VZI133-136IR JI2021

The said private records contained bank statements of various bank accounts

operated by M/s K.N. Brothers, sampte of which is reproduced in the Show Cause

Notice. I find that the said bank statements contained detaits like particutars,

deposit amount, initiating branch code etc. Further, it was mentioned in

code name of concerned middtemen/Broker to whom they had handed over the

said cash amount.

7.2. I have gone through the Statement of Shri Latit Ashumal Gangwani, Owner

of M/s K.N. Brothers, Rajkot, recorded on 23.12.2015 under Section 14 of the

Act. ln the said statement, Shri Lalit Ashumat Gangwani, inter olia, deposed

that,

"Q.5 Please give details about your work in IWs Ambaji Enterprise, Rajkot
and lWs K.N. Brothers, Rajkot.

A.5. ... ... We have opened the above mentioned 9 bank accounts and give
the details of these accounts to the Middlemen located in Morbi. These middle
men are working on behalf of Tile Manufacturers located in Morbi. These
Middlemen then gives our Bank details to the Tiles Manufacturers of Morbi
who in turn fi.rther passes these details to their Tiles dealers located all over
India. The Tiles dealers then deposit cash in these accounts as per the
instruction of the ceramic Tiles Manufacturers who in turn inform the
Middlemen. The Middlemen then inform us about the cash deposited and the
name of the city from where the amount has been deposited. We check all our
bank accounts through online banking system on the computer installed in our
office and take out the printout of the cash amount deposited during the entire
day in all the accounts and mark the details on the printouts. on the same day,
latest'by l5:30 hours, we do RTGS to either Iws siddhanath Agency and or to
lWs Radheyshyam Enterprises in Sakar complex, Soni Bazar, Rajkot. In lieu
of the RTGS, IWs Siddhanath Agency and or to lws Radheyshyam Agency
gives the cash amount. The said cash is then distributed to concern
Middlemen.

Q.6: Please give details of persons who had deposited the amount in your
frrms.

A.6. we are not aware of any persons who had deposited the cash
amount in our bank accounts, the ceramic Tile Manufacturers direct the
said parties to deposit the amount in cash in these accounts. As already
stated above, we had given our bank accounts details to the middle man whL
had in tum given these numbers to the Tite Manufacturers.,,

7.3 I have gone through the Statement of Shri Nitinbhai Arjanbhai Chikani,

actua[ owner of M/s Maruti Enterprise, Rajkot, recorded on 24.12.2015 under

Section 14 of the Act. ln the said statement, Shri Nitinbhai Arjanbhai Chikani,

inter alia, deposed that,

"Q.5 Please give the details about your work in IWs Maruti Enterprise, Plot
. no. 33, Udaynagar street-l , Mavdi main Road, Rajkot, IWs India Enterprise,

No. 33, Udaynagar street-l, Mavdi main road, Rajkot and IWs pC

Haridarshan Arcade, 150 Ft. Ring Road, Rajkot.Office No. 110,

Page 10 of 24
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A.5 Though, I am not the owner of the above mentioned firms but I looked

after all the work of IWs Mar,uti Enterprises (now closed), IWs India enterprise

and lWs PC enterprise with the help of staff. Basically, our work is to receive

the cash amount in our 9 bank aocounts of the aforesaid firms.

These Bank accounts were opened during the period from March2015 to June

2015. A11 the bank accountsrof IWs Maruti Enterprise were closed on

December 2015 except one account of Bank of India.

We have opened the above mentioned 9 bank accorurts and gave the details of
these accounts to the middleman located in Morbi. The middlerran are working

on behalf of tile manufacturers localed in Morbi. These midclleman then gives

our bank details to the tiles uranufachl'er of Morbi who in turn further passes

these details to their tiles dealers located all over India.

The tile dealers then depositp cash in these accounts as per the instructions of
the cerarnic tile manufa.tr."rr who in turn inform the middleman. The middle

man then infonn us about the cash deposited and the niilne of the city from
where the amount has been deposited. We check all our bank accounts through

lonline banking' systems on the computer installed in our office and take out

the printout of the. cash amount deposited during the entire day in all the

accounts'and mark the details on the printouts. On the same day latest by 15:30

hrs; we do RTGS to IWs Siddhanth Agency in lieu of the RTGS, Iv{/s

Siddhanath Agency gives the cash amount. The said cash is then distributed to

conce.m middleman.

: -.

Q.6,Please give the details,of perqons who lrad deposited the amount in your

firrns namely IWs Mardtir -Eplerprise, IWs India Enterprise and IWs PC

Enterorise?

,,,,,..
A.6 Wq are not aware of any, persons who had deposited the cash amount in

our pank accounts. Tle ceramic tile manufacturers direct the said parties to

deposit the amount.in cash in these accounts, As already stated above,'we had

given'our bank account details to the middle man who had in turn given these

num-bers to the tile manufacturgrs,lt , ".' , ,

,'-..',.''''.,''
;. .

7.4 lfindrthat search:was carried out at the office premises of,shri Thakarshi
, l :: :

Premji,Kaiundr;a,,Morbi, a broker/middtemen on23.12.2015 and certain p,rivate:

records,wdre Seized. AS ieproduced in the Show Cause Notice, the said private'

recordi'contained detaits like name of bank, cash amount, ptace from where the

amount.Was deposited in bank, name ofrthe person / authorized representatiYe

who cotlected the.cash from him, date on which cash was handed over and name

of the beneficiary of Tites manufacturer of Morbi.
,, ' t,, ) -' '"'-1 

. . 
",'. 

,' .i'

i ; ; :. ;
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7.4.1

Morbi,

the sai

',, l

I have gone through'the Statements of Shri Thakarshi Premji Kasundra,

recorded on 24.17.7015 and 78.12.2015 under Section 14 of the Act. ln

id statements, Shri Thakarshi Premji Kasundra, inter o[io, deposed that,

Statement dated 24.12.201 5:

l'Q.l: Please explain the busiless activities of IWs. Gayatri Entelprise, Molbi'

s. Gayatri Enterpr:ise, Morbi is running business as a_ broker since

.z}li.I am haridling all the day to day work of the 1um including
) --^-- - 

'*un 
between Shrcffs audMy firm is working' as a middle

i'

i!'

t. :

li

I
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Q.3 : Please produce all documents/fi les/diaries/registers, pertaining to aforesaid
business activity of your firm namely M/s. Gayatri Enterprise, Morbi for the

period from inception of the film to till date.

A.3: I produce herewith,one "Office time" make Notebook containing pages

fiom 1 to 160. The said notebook contains the details of cash amoturt received
from the Shroffs for distribution of the same to my clients i.e. Ceramic Tile
manufacturers/Traders, for the period fi'om 24.11.2015 to 21.12.2015. I fruther
explain the details shown at Entry No. 1 at the left side of Page No.1 of the said

The first column *2758040'represents 
the amorurt received fiom Shn Nitin

chikani of IWs, India Enterpriie, Rajkot (shiv). The second column "shiv"
represents the code name given to Stu'i Nitin Chikani. The third colurnn '123-11?'

. represents the date of transaction. The forth column "TPK" represents the short
abbreviation of my natne.

;l
el
A

In view of the above, I state that on 23.11.2015, I have received Rs.27,58,040/-
from my shroffnamely Shri Nitin Chikani.

In the same manner, the other entries have been made during the course of
regular business in this notebook. '

Statement dated 28. 1 2.20 I 5 :

- Q'4. Please state who has made the entries in these 28 records consistilg of
Diaries and why these entries have been made?

A.4.1have personally made the entries in all these 28 diaries. on some pages,
the writing rnay be different. Those entries have been macle by my son
whenever I am out of station or in the office. These entries pertains to the cash

paid to the Cerarnic Tilereceived from the various Shroff and cash

Page 12 of 24

'my clients, who ale Ceramic Tile manufacturers/Traders. In this

regard, my said clients approach rne and inform that their certain arnount of
money has been deposited by their custorrers in the accounts of rny

Shroffs. Accordingly, I approach concerned Shroff to deliver the cash

amount to me for subseqlrent distribution to my clients. For this work, I
generally charge Comrnission @ 0.05% of the amount, so distributed to the

concer-ned Manufacturers/ Traders. I fruther explain in detail that my Shloffs

have given me a bank account number and the said number was given by me to

my clients. Accordingly, dealers/buyers of the tile manufacturers (who are my

clients) deposit the cash amount in the said accoturt of the

Shroffs ar pi. the instrructions of the Ceramic Tile rnanufacturers. My clients

then inform me about the cash deposited and the name of the city from where
'the amount has been deposited. And once the said amount is deposited in the

accourlt of my Shroffs, my woik is to receive the cash'from the Shroffs and

deliver the same to my clients. I fuither state that generally Shri Nitinbhai A.

Chiktani of IWs. Maruti Fnterprise & M/s. India Enterprise, Rajkot, used to

deliver the cash to me. My Shroffs are IWs. Maruti Enterprise and M/s. India
Enterprise, Rajkot, which is operated by Shri Nitin A. Chikhani & M/s. Ambaji
Enterprises and IWs K.N. Brothers, both situated at Rajkot, which is operated by

. Shri Latitbhai Gangwani.

2758040 shiv 23-11 TPK

.t.
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Q,5. ,Two types of records are maint4ined by you.' One in the Writing pads and

oiher is in Pocket smallr diaries. Please explain what they contains?

A.5. I am first explaining'the details mentioned in the Writing pads. The

Writing pads contain the details received from the Ceramic Tile manufacturers.

The manufacturers or his representative calls me in the moming or noon iuld

inform the amount of cash depositecl from a particular city or sometimes the

amount to be deposited in cash on that day frorn a particular city. The amount

is then entered on the respective pages in 'thousands' ie. '000' are to be added.

If the amount is in thousand and hundreds then it is differentiated with /. For

example Rs. 8800/- is written as 8/8 and in that case '00' are to be added. Then

the name of the city is mentioned from where the amount is to be received.

Lastly the name of the aciount is mentioned in code word i.e, the name of the

Bank and or details of the acdount holder or his fu'm's name. After that will
call the respective Sluoff and inform hirn the account name and the name of

city from where the amount is to be received and when he confirms the receipt,

.we put a code mark viz 'Star', Triangle' and 'X in a circle' agains{ that entry.

Different code mark has been allotted to different Shroffs. For example "Star"

has been allotted to Slui Lalit Gangwani of Rajkot, 'Triangle' has been allotted

tO ,Shri,Nilin Chikani of Rajkot and lX in a circle' has been allotted to Shri

Sandeep ofJamnagar. " :

.i,hqVe'gone through the atement of Shri Satish Patet, Morbi, recorded

12:2015 under Section 14 of the Act. ln the said statement, Shri Satish

t'Q,6. Piease give the -details about your work in M/s. Angel, Akshardham

Shopping Centre, Near Reva Township, Sanada Road, Morbi'

,.,
A.O- ,gannr the said address,:I am,working as a middl..Tt, for.facilitati,ne. jhe

delivery of cash between'various Shroff situated in Rajkot and tiles

manufacturers,situated in or. around Morbi. My Work is to collect the cash

;;;rrtt;u.rr;rr ai"arious tile/ceramic manqlqcturers aq.well as traders from

the Shrofflsituated at Rajkot. I frrther'lstate,that I am having my"business

dealing with the firms actinB as Shroff in tl: ryry of {{s Aqluii Enterprises

andlffis,K. N. Brothers whigh are situated in Rajkot. These_ lhtqff firms are

ffeqa1e( Uy Shd Lalitbhai e. Gangwani- I filther state that I have mrmber. of

"U.*t,,i" 
Morbir Ma3ority of my'clients are engaged in manufacturing or trading

of tiles/ ceramic goods.

Q.7 Please state about the percentage of commission-received by you against

il"t i-,*d Jai""ry oi 
"u*t 

u*.o-,ntt for and on behalf of your Clients?

rl :

I

l

ll

lt-:; r'
I r,1'

.i

i,, 7.5

on 23.

Pate[,

'i., i'
,{!1t

" 
j'- 

' : : 
f Rs' 5o/- on the amouut of'A.7:Istatethatlreceivethecomrnissionamounto

1'.:,,. i, cash:of Rs. 1,00,000/- (one Lakh only) delivered to our clients'

]: :.

.'..

i ,, ;
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i.
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my clients. Accordingly, dealers/buyers of the tiles manufacturers (who are my

clients) deposits the cash amount in the said account of Shroff as per the

instructions of the Ceramic Tiles manufacturers. My clients then inform me

about the cash deposited and the name of the city from where the amount has

been deposited. And once the said amount is deposited in the account of our

Shroff my work is to receive the cash from Shroff and deliver the same to my

.,-,,,.",.,,,=*,u.,$i-.5r,ii.:,:,-:i.fr.,.. ,, ,.,elients. I further state that generally Shri Jayesh Solanki of IWs K. N. Brothers

used to deliver the cash to me.

Further, on being asked I state that the cash amount was deposited by the

dealers / buyers of the Tiles for delivery of the same to the conceured Ceramic

Tiles Manufacturers against their illicit receipt of the excisable goods. i.e.

Ceramic Tiles or by undervaluing said goods.

Q-11 Give the details of cash handgd over to all the above said middlemen,

A.11. I state that I have not maintained ledger account, manufacture wise or
trader wise and I am not in a position to give amount of cash received from
Shroff and handed over to my clients. However, I have maintained date-wise

Rojmel, in loose sheets, in respect of amount of the cash received by me, for my

olient, from the Shroff as well as the cash delivered over to my client. Two
types of Rojmel sheets have been maintained by me.

One set of Rojmel sheets having "Sunora" heading are showing the amounts
received from different Shroffs for different clients during the period from 29-
12-2014 to 22-08-2015. Similar sheets without any-heading have been

maintained for the onward period .upto 21-12-2015. The first column shows the
amount received from Shroff. The second column has the mention of "H" or

' "A' or i'P" or "B" or "S" or "SBI" which represents the Bark name in whose
account the cash amount has been deposited to the Shroff. I ctarifu that, "H"
repiesents HDFC BANK, "A" represents AXIS BANK, "P'l represents
PUNJAB NATIONAL BANK, "S'? or "SBI" represents STATE BANK OF
INDIA, "8" represents BANK OF BAROOa and so on. The third column
sholys the place from where the tile dealers have deposited the cash amount and
the fourth column shows the name of the manufacturer of tiles or dealers of tiles

, and/or the name of their representative, located at Morbi to whom the cash is to
be delivered. I would like to add that wherever the cash has been delivered
directly to the tile manufacturer, there is a mention of "F" at the appropriate
place along with the name of representative and the name of the tile
manufacturer.

Second set of Rojmel sheets having the details of disbursement of cash to my
clients. The fust two column are in respect of Angadia trausfers and do not
relate to tile dealers. The third column is the amounireimbursed to the persons
whose names are shown in column mimber four. These sheets are available with
me only for the period from 01-01-2015 ta 2l-12-2015 as such sheets for the
past period were destroyed after settlement of accounts 

---

To illustrate the transaction mentioned therein, the entry number 17 wriuen in
Gujarati, on the sheet for the date 2g-12-20t4 is reproduced below:

"411800 P Kolkata F Bhanubhai Silvania,,

I explain that "4l1800" stands for Rs. 41,800/-, which has been deposited in "P"
i.e. PIINJAB NATIONAL BANK account of our Shroff i.e. M/s K.N.Brothers,
by the dealer/ buyer of ceramic tiles. I further explain that the said amount has

deposited from' ?, Kolkata city Further, capital letter "F" written
ceramic tiles, and
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fifth column "Bhanubhai" standS for Shri Bhanubhai who is the representative

person of the tile manufactufer, Further the last column 'lSilvania" stands for

IWs Silvania Ceramics, Morbi; who is the tile manufacturer, for whom the cash

has been sent by the dealer/ Quyer. To sum up the transaction in nutshell, I

explain that the above referred'entry shows that on 29-12-20t4, an ainount of
Rs. 41800/- was deposited in IWs K.N.Brother's Account (Shroff), maintained

in PUNJAB NATIONAL BANI( from the dealer/ buyer of tile based at

Kolkata, which is meant to be delivered to the tile manufacturer, I!4/s Silvania

Cerarnics of Morbi. The name of the responsible person of the said tile

manufacturer is Shri Bhanubhai."

7.6 I have gone through the statement of Shri Vasant Patet, Partner of M/s

Rainbow Ceramic, Hyderabad, recorded on 77.5.7019 under Section 14 of the Act

;and Shri Thakarshi Premji Kasundra and Shri Satish Patel, Morbi, both brokers, as
,..'

wett zi,dgposition,made,by Shri Latit Ashumal Gangwani, owner of Mls K.N.

Brothers, :Ralkot, and Shri Nitinbhai Arjanbhai Chikani, actual owner of M/s

Maruti . Enterpr,ise, Rajkot, Shri,Thal<arshi Premji Kasundra, Morbi, Shri Satish

. pate[, Morbi and Shri Vasant Patet, Partner of M/s Rainbow Ceramic, Hyderabad

,i:'i in'their respective Statements recorded under Section 14 of the Act, I find that
,'...,,....: .:,.:..""
., . dustomers of Appettant No: t had deposited cash amount in bank accounts of M/s

,,, i(;tt,; giotl'lers, Rajkot and M/s Maruti Enterprise, Rajkot, both Shroffs, which was

'; ': " "'i1 ' 
o cash by them and handed over to Shri Thakarshi Kasundra, Morbi .'i'

,, i, cOnverted intl,,|:
t::itr endtShri Satish Patet,,Morbi, Brokers/Middtemen, who admittedty handed over
:: : l'.

:;,...;thesaidcashamounttqAppettantNo.1.,

, 
' g.1 , ,Otl examining the Statements of Shri Latit Ashumat Gangwani, own€r of :

, M/.q; Mqruti Enterprise, Rajkot, Shri Thakalshi Premji Kasundra, Morbi and Shri

satish Patet, Morbi, it is apparent that the qaid statements contained ntethorl.of

the,facts, which are in the knowtedge of the deponents onty. For exampte, shri

f,hakarshi'Premji Kasun Satish,Patet, Morbi deciphered the meaning

. qf each and everY entry writtqn in their private records. They atso gave detaits

,, gf,,y"vhen'and'how much

genEe-rned Persons who

I said lfatements were recorded

i;
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investigation '

both Shroffs,

' ' '1 ,"..

wherein Shri Vasant , Pate[ admitted that they had purchased
--,r'

{Appettant 
No. 1 without payment of Central Excise duty and,ITl€td,

i,:.

. .,1,,,r..... . 
, ..r , ,., ,,', ' . . : .,

i 8. On hnatyzing the documentary evidences cottectedrduring: ,. ,,
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from M/s K.N. Brothers,,Rajkot, and M/s Maruti Enterprise, Rajkot,
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8.2 I find that the Appettant No.: t had devised such a modus operandi that it

was atmost impossibl,e to identify buyers of goods or transporters who

transported the goods. The Appettant No. 1 used to inform M/s K.N. Brothers,

Rajkot, Shroff, or Shri Thakarshi Premji Kasundra or Shri Satish Patet,

brokers/Middtemen, about deposit of cash in bank accounts of Shroff on receipt

of communication from their buyers and such cash amount woutd reach to them

through middtemen/brokers. When cash amount was deposited by buyers of

goods in bank accounts of Shroff, the same was not reftected in bank

statements, as emerging from the records. So, there was no detaits of buyers

avaiLabl.e who had deposited cash amount in bank accounts of Shroff. This way

the Appettant No. 1 was able to hide the identity of buyers of itticitty removed

goods. lt is a basic common sense that no person witt maintain authentic records

of the ittegat activities or manufacture being done by it. lt is also not possibte to

unearth a[[ evidences involved in the case. The adjudicating authority is

required to examine the evidences on record and decide the case. The Hon'bte

High Court in the case of lnternationat Cytinders Pvt Ltd reported at 2010 (255)

ELT 68 (H.P.) has hetd that once the Department proves that something ittegat

had been done by the manufacturer which prima facie shows that ittegat

activities were being carried, the burden woutd shift to the manufacturer.

8.3 lt is atso pertinent to mention that the adjudicating authority was not

conducting a trial of a criminal case, but was adjudicating a Show Cause Notice

as to whether there has been clandestine removal of excisabte goods without
paymbnt of excise duty. ln such cases, preponderance of probabitities woutd be

sufficient and case is not required to be proved beyond reasonabte doubt. ! rety

on the order passed by the Hon'bte CESTAT, Banglore in the case of
Ramachandra Rexins Pvt. Ltd. Reported as 2013 (295) E.L.T. 116 (Tri. - Bang.),

u7.2 Ir a case of clandestine activity involving suppression of production and

clandestine removal, it is not expected that such evasion has to be established

by the Department in a mathematical precision. After all, a person indulging

' in clandestine activity takes suffrcient precaution to hide/destroy the evidence.

The evidence available shall be those left in spite of the best care taken by the

persons involved in such clandestine activity. ln such a situation, the entire
' facts and cfucumstances of the case have to be looked into and a decision has

to be arrived at on the yardstick of 'preponderance of probability, and not on
'the yardstick of 'beyond reasonable doubt', as the decision is being rendered

4t
4

quasi-j udicial proceedings.,,
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8.4 I atso rety on the Order Passed by the Hon'ble

A.N. Guha & Co. reported in 1996 (86) E.L.T. 333(Tri.),

that,

Tribunal in the case of

wherein it has been hetd

'': :' 
"

"In all such cases of clandestine removal, it is not for the Department

to prove the same with mathematical precision. is deemed to

have discharged their burden if they place so evidence which, prima

facie, shows that there was a clandestine removal if evidence is produced

by the Department. Then the,onus shifts on to

there was no clandestine removal".

to prove that

9. After carefu[ examination of evidences avaita on record in the form of

as ora[ evidence, I a

initiat burden of proof for atteging

gtandestine removal of goods 3nd the burden of p.'.
egtablish by indePendent evidence here was ndestine removal and

r of law loophotes in the

evidences ptaced by the'DePartment. I rety on th rendered by the

Hon'bte,Madras High Court in the case of

as 2018 (362) E:1.T. 559 (Mad ), wherein it

l',

:i30, The above facts will clearlY allegation is one of

clandestine removal. It rnay !e true of proving such an

allqgation, is on the DePartment. However, clandestine removal with an

intention to evade PaYment

as an open transaction for

'cases where there

Departmental witnesses were not attoWed, ts cannot be retied

uPon white passing the orde r and determining the dUty amount PaYabte bY it' In

this regqrd, nd that the

Latit APhumat Gangwani and Jayesh Sotanki of M/s K'N' Brothers Shri

Premji Kasundta and Shri Satish PateL during the course of

denied the request of cr.oss

ii
,t;

ts

ii
ti

1:,

:t

i:,i
i,

i

ri:;:.:i ;''

iitl .i':,i
,l .1 r,,, i :i,

t. iir,_lr il

:. ,'

'

,.}
|,i
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*
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examination by observing in the impugned order, inter alia, as under:
I*16.6 Further, as discussed above, all the aforesaid persons have admitted

their respective pole in this case, under Section 14 of the Central Excise Act,

1944, voluntarily, which is binding on them and relied upon in the case of lWs

:,:,i.,jj,i, _Jj,::i,,,i ,ij::.:,:i:. j .Flecto. Further,,[ find that all the aforesaid persons have not retracted their

statements. Therefore, the same are legal and valid pieces of evidence in the

eyes of Iaw. Furffer, I find that the facts available on record and relied upon in

the Show Cause,Notice are,not only in the form of oral evidences i.e.

Statement of Shroffl Broker' (Middleman) etc. but also backed by
l

documentary evidences i:e. Bank Statements, Daily Sheet, Writing Pad etc.

recovered / submitted by the Shroff / Broker. Therefore, I hold that all these

evidences are correctly relied upon in the Show Cause Notice by the

investigation agency and is therefore valid.
::

'tr'':

1.,

16.7 Further,I find that it is a settled legal position that cross examination

is not required to be allowed in all cases. The denial of opporttrnity of cross-

examination does not vitiate the adjudication proceedings. In this regard, I

place reliance the judgement of Hon'ble High Court of Madras in the

case of of Central Excise Salem Vs IWs Erode Annai Spinning
;'i

Mills (Pvt.) Ltd,lireported at 2Ol9 (366)8LT647, wherein it was held that

where opporhrnlty of cross - examination was not allowed, the entire
,, 

.;

proceedings will not be vitiated. :.. ..."
, ,1

10.1 I find that noneiof the Statements of Shroff/ Middtemen/Brokers recorded

during investigation have been retracted nor there is any attegation of duress or

threat during recoi.ding of Statements. Further, Shroff/Middtemen/broker have

no reason to depose before the investigating officers something which is

contrary to facts. It ip 61uo pertinent to mention that the present case was not

one off case invotving ctandestine remova[ of goods by Tite manufacturers of

Morbi. lt is on record that DGCEI had simuttaneousty booked offence cases

against 186 such

adopted simitar

finished goods th

out of said 186 manu

mahufacturers
1.,

modis operandi

for evasion of Central Excise duty who had

by routing sale proceeds of itticitty cteared

Shroffs / Middtemen/brokers. lt is atso on records that

61 'had admitted the attegations and had also paid

the documentary evidences gathered by the

premises of Shroffs / middtemen contained traits

preponderance of probabitity is certain[y against

duty evaded by

investigating off m the

of itticitty removed goods and

Appettant No. 1. been consistentty hetd by the higher appettate authority

t is not mandatory and it depends on facts of each and

on the decision rendered by the Hon'bte Bombay High Court in
f.lil

.lL Page 18 of 24

Appeat No: v2 I 133- 136i I RAJ I 2071



whereinithasbeenhetdthat'.'l,.,:li...:.

"23, Therefore, we are of the opinion that it will not be correct to hold that

irrespective of the facts and circurristances and in all inquiries, the right of
cross examination can be asserted. Further, as held above which rule or
principle of natural justice must be applied and followed depends upon several

factors and as emrmerated above. Even if there is denial of the requestJo cross

examine the witnesses in'# inquiry, Without anything more, Uy rrr.tr denial

alone, it will not be enough to conclude that principles of natulal justice have

been violated. Therefore, the judgmenls relied upon by Shri Kantawala must be

seen in the facfual backdrop and peculiar circumstances of the assessee's case

before this Conrt,"

i 10.2 By fottowing the above decision and considering the facts of the case, I

, lr :
hotd that the adjudicating authority has not erred by not accedi

cross examination of the witnesses,,'as sought by Appetlant No. 1.

r cotlecting cash on their behatf.

i],i::].,'i:,:.:'.,.':',.'...',,

' 1,1,,,. , The ;Appettant has atso conlendgd that the adjudicating authority retied

upon the Statements of .Shrbff,,MiOdleman/Broker as wetl as pl"ivat€: r€cords

seized'from the premises of M/s K. N. Brothers, M/s'Maruti Enterprise and Shri
....,'',:.'1:.:.,.,..''|t,,''',..,.',.,,:,...i

Satish fiqtet, Morbi reproduced in the SCN but ignored that Shrli Paija Nikunj

Damjibhai,;Direttor of Appettant No.,1,;had executed Affidavit dated 26.6.2020
: ,.r. . 

'- _: 
' t''

to the qffect that they have not manufactured and cteared Ceramic Tiles as

mentioned in the impugned SCN without issuing Central Excise invoices and"-'----,-; ,-.. 
I

without , payment of duty; that they have not authorized any person for 
'

ng request for 
, .

, :., I

,.I

11,1t,. I have gone through the Affidavit dated 26.6.2070 fited by Shri Paija
,r'.1.

, Nikunj Damjibhai, Appgttant No. 3 herein, contained in appeal memorandum. I

find that as narrated in Para 3 of ShoW Cause Notice, summons were issued to

i the Appettant by the . investigating' authority , s. 4.2.2019, 11.6".2019 and

nb.Vi211g to produce varioui documents and to give oral statement but they did
: .. .. '

not appear,,Thus, opportunitie,s- were given to the Appettant to exptain their
1i

position. However,,they chose not to avai[ the opportunity, lt is apparent that.

fiting,affidavit after issuance of Show Cause Notice is merety an afterthought and

it.has no bearing on the outcome of this case.

, I .. -i.

1i.. The Appettant has contended that in the entire case except for so catted '

',.l-....'. 
1

'evidenqes of receipt of mohey' from the buyers of tites through Shroff/ '

, Miaat"rnen/ Broker, no other urid"n." of manufacture of tites, procurement o1,,,

i raw mater,iats inctuding fuet and power for manufacture of tites, deptoyment of ..'

, staff; imanprfacl,ure, transportation,of ;raw materials as wetl as finished goods, ,'

' pqyment to att.inctuding t:aw material supptiers, transporters etc. in cash have "'
b.egn ,gathered. The Appettant further contended that no statement of any of
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buyers, transporters who transported raw materiats and finished goods etc. are

retied upon or even avaitabte. lt is settted position of law that in absence of such

evidences, grave a[tegations of ctandestine removal cannot sustain and retied

upon various case [aws.

12.1 I find that the investigating officers gathered evidences from the premises

of M/s K.N. Brothers, Rajkot and .M/s Maruti Enterprise, Rajkot, Shroffs, which

indicated that Appettant No. 1 routed sates proceeds of itticitty removed goods

through the said Shroff and Middtemen/Broker. The said evidences wgre

corroborated by the depositions made by Shri Latit Ashumat Gangwani, owner of

M/s K.N. Brothers, Shri Nitinbhai Arjanbhai Chikani, actual owner of M/s. Maruti

Enterprise, Rajkot, Shri Thakarshi Kasundra and Shri Satish Patet, Morbi, brokers,

during the course of adjudication. lt is atso observed that Shri Vasant Patet,

Partner of M/s Rainbow Ceramic, Hyderabad in his Statement recorded on

27.5:2019 under Section 14 of the Act has admitted that they had purchased

goods from Appettant No. 1 without payment of Central Excise duty and made

payment in cash. Further, as discussedsupra, Appettant No. t had devised such a

modus operandi that it was difficutt to identify att buyers of goods or

transporters who transported the goods. ln catena of decisions, it has been hetd

that in cases of ctandestine removal, it is not possibte to unearth att the

evidences and Department is not required to prove the case with mathematical

precision. I rety on the Order passed by the Hon'ble CESTAT, Ahmedabad in the

case of Apurva Aluminium Corporation reported at 1996 (261) E.L.T. 515 (Tri.

Ahmd.), wherein at Para 5.1 of the order, the Tribunal has hetd that,

"Once again the onus of proving that they have accounted for all the goods
: 

produced, shifts to the appellants and they have failed to discharge this

burden. They want the department to show challanwise details of goods

transported or not transported. There are several decisions of Hon'ble

Supreme Court and High Courts wlerein it has been held that in such

. clandestine activities, only the'person who indulges in such activities knows

all the details and it would not be possible for any investigating officer to

unearth all the evidences required and prove with mathematical precision, the

evasion or the other illegal activities,,.

13.' ln view of above, the various contentions raised by Appettant No. 1 are of
no help to them and they have faited to discharge the burden cast on them that
they had not indutged in ctandestine removat of goods. On the other hand, the

Department has adduced sufficient oraI and documentary corroborative

to demonstrate that Appettant No.1 indutged in ctandestine removal of

payment of Central Excise duty. t, therefore, hotd that
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confirmation of demand of CentratiExcise duty amount of Rs. 46,26,8701- by the I

adjudicating authority is correctf ,tegal 
and proper. Since demand is confirmed,

it is natural consequence, that the confirmed demand is required to be paid

atong with interest at ippticabte rate under Section 11AA of the Act. l,

therefore, uphotd impugned order,to pay interest on confirmed demand.
1

under

under

The Appettant has contgnded that Tites were notified at 5r. No. 58 and 59

Notification No. 49IIOOB-C.f.(N.f.) dated 24.12.2008, as amended issued

Section 4A of the Act and duty was payabte on the retait sate 'price

dectared on the goods tess abatement @ 45%. Though there is no evidence of
,]

manufacture a'nd ctearance of goods that too without dectaration of RSP/MRP, ,' 

" 

'r : "
i..:"

duty is assessed considering the so catted atteged reatized,vatue as abated vatue

without any tegat backing. The Appettant further contended that duty is to be ' , : :

deteimined as per Section 4A(4) of the Act read with Rute a(i) of Central Excise, , 
", 

',, ' :

(Edterminatioh iof Retait, Sate I piice of Excisabte Goods) Rutes, 2008,which

provided that highest of the RSP/MRP,dectared on the goods during tl'te previous

orSucc€eding months is to be taken,for the purpose of assessment.
. .. t' ,, . . . .'

. , , ,,, , ;

14.1 tfind it is pertinent:to examine the provisions contained in Section 4A of

the Act, which are reproduced as.under:
. i ' r,

,1,.': : , "

:.':.",.'..Section4A;Va1uationofexcisablegoodswithreferencetoretailsa1eprice.-

i', :,:, (1),;; Central Goven:ment ffi&y, by notification in the Official GazelTe,

' ' :':' i,:" ' spegify any goods, in relation to which it is reqrrired, under the provisions of

l;,:, :'. ittre pegal Mehology Act, 2009 (1 of 2010)] or the rules made thereunder or

'r''.'' ':undei:riny other'lawiforlthe time being in force, to declare on the package

' ., . , thereofittie retail sul" pric" of such goods, to which the provisions of sub'

section (2) shall aPPlY.

it
,i

14.2 I find that terms of the Legal Metrotogy Act, 2009, retail sate price is

be dectared on Packages when sotd to retail customers. This woutd

other than retail customers, tike

,.,F

*"
A

required to

en goods are sotd to customers,
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of Legat Metrotogy Act, 2009 woutd not be
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:r

(1) are excisable goods and

to value, then, notwithstanding

: i ..

:i

l

l.

I

Ir

;,i ; 'r.



Appeal No: VZ I 133'136 I RAJ I 2021

appticabte.

14.3 . On examining the present case in backdrop of above provisions, I find that

Appettant No. t has not produced any evidences that the goods were sotd to

retail. customers. Further, as discussed above, Appettant No.1 had adopted such
_ iji illri i{ j::i'nr l-ir r'rr : i:;'i:1'+?i:: 

modus operandi that identity of buyers coutd not be ascertained duringa

investigation. Since, appticabitity Of provisions contained in Legal Metrotogy Act,

2009 itsetf is not confirmed, it is not possible to extend benefit of abatement

under Section 4A of the Act. Even if it is presumed that att the goods sotd by

Appettant No.1 were to retail customers then atso what was reatized through

Shroff/Middtemen cannot be considered as MRP vatue for the reason that in

cases when goods are sold through deaters, reatized vatue woutd be tess than

MRP value since dealer price is atways less than MRP price.

14.4 As regards contention of Appettant No.1 that duty is to be determine! as

per Sbction 4A(4) of the Act read with Rute 4(i) of Central Excise (Determination

of Retait Sate Price of Excisabte Goods) Rutes, 2008, I find it is pertinent to

examine the provisions of Rute 4 ibid, which are reproduced as under:

"RULE 4, Where a manufagtuier rgmoves the excisable goods specified

. under sub-section (1) of section 4A of the Act, -
(a) without declaring the retail sale price on the packages of such goods;

or

(b) by declaring the retail sale price, which is not the retail sale price as

required to be declared under the provisions of the Standards of Weights and

Measures Act, 1976 (60 of 1976) or rules made thereunder or any other law

(c) by declaring the retail salE price but obliterates the same after their
removal from the place of manufacture,

then, the retail sale price of such goods shall be ascertained in the following
manner, narnely :-

. (i) if the manufacturer has manufactured and removed identical goods, within
a period of one month, before o1 after removal of such goods, by declarirrg the
retail sale price, then, the said declared retail s4le price shall be taken as the

retail sale price ofsuch goods :

(ii) if the retail sale price cannot,be ascertained in terrns of clause (i), the retail
sale price of such goods shall be ascertained by conducting the enquiries in
the retail rnarket where such goods have normally been sold ut or about the
same time of the removal of such goods from the place of manufacture :

Provided that if more than one retail sale price is ascertained under clause (i)
or clause (ii), then, the highest of the retail sale price, so ascertained, shall be
taken as the retail sale price of all such goods."

14.5 I find that in the present case, the Appettant No. t has not demonstrated

their case is covered by any of the situation as envisaged under sub

L
h)

M
tiq
tr

.1.

4t
,1 

I

V
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ctause (a), (b) or (c) of 'Rute 4,ibid. Hence, provisions of Rute 4(i) ibid is not

14.6

, , 15. The Appettant has contended that att the attegations are basetess and

, ,: totatty unsubstantiated, therefore, question of atteged suppression of facts etc.

atso does not arise. The Appettant further contended that none of the situation

suppression of facts, wittfut mis-statement, fraud, cottusion etc. as stated in

Section 11A(4) of the Centrat Excise Act, 1944 exists in the instant case but it is

.' , : atteged suppression of facts in the 'impugned order based on the general ,

atlegation. I find that the Appettant No. 1 was found indutging in ctandestine

removal of goods and routed the cash through Shroff/Middtemen/Broker. The

modtts operandi adopted by Appettant No. 1 was unearthed during investigation

carried out against them by DGCEI, Ahmedabad. Thus, this is a ctear case of

suppression'of facts with intent to evade payment of duty. Considering the facts

oflth".ure;'l amloflth" opinion that the uairal.uting authority was justified in

invoking extended period of timitation on the grounds of suppression of facts.

Since inVocation:of extended period'of [imitation on the grounds of suppression

6t;,faCtslis,uphetd, penatty under Section llAC of the Act is mandatory, as has "'
been hetd by the Hon'bte Supreme Court in the case of Rajasthan Spinning tt :

.ii:.r ,; Weaving:Mitti reported is 2009 (238) E:I.T. 3 (S.C.), wherein it is hetd that when

:t,, there areiingredients for invoking extended period of timitation for demand of '

..,
,,,-, duty, imposition,of penatty under Section 11AC is mandatory. The ratio of the
:'. ..: ..

,,,,,,t iaid judgment appties to the.iacts:of the present case. l, therefore, uphotd '

16. 'Regarding PenattY imPosed

i., -'i i

i, , :ll::, i:t. :

iir r; I 1:1 :.'''; ;',, ,, : ..

:,11 ". :: i:i-.:l
,.t :, j i i..'. _ I t, it li,
i.ti ,,r .-'l i!ll;1r:':'

,:..i"r':.:,,i,- i

li .. r.t, ''l '.:
.. : .. r- : r .l l.1,,,..'t.:,-:,';
.,,,,,.,.;.,
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] 'ii,i,l
ivl-
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1l' .;,'," l , '

; of Appettant No. 1 and invotved in ctandestine removal of the

t payment of Centrat Excise dutY

'. ,: .. ;.

'Hnd without' cover of Central Excise lnvoices. They lvere found concerned in

knowing

confiscation

;.ttl
i: .l

Rs.3,00,000/-eachuponAppellantNos.2to4underRu[e26(1)of

i'.
1

and legat.
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17. ln view of above, I uphotd the impugned order and reject the appeats of

lppeitant Nos. 1 to 4.

3Tfrffi-dtfr il{r (S fi rrt qffi ;nr ftq-ar<r srit. cr{} t ftTr "rmr t t

The appeats fited by the Appettants are disposed off as

s({rFK,
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ffgn ilra

ffdfffir(sffihtr)
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Com missioner (Appeals)

By R.P.A.D.

1. M/s: Flecto Ceramic Pvt. Ltd.,
. Jetpur Roa(, Rangpar,

Morbi.

W;
ffiffifrfrFroqrsnc
frE?g,
fidgq
ffit

tg, tqq{,
I

2. Shri Patel Damji Devjibhai,

Director of M/s. Ftecto Ceramic' 
Pvt. Ltd.,

Jetpur Road, Rangpar,

Morbi.

fr qh Ersfr tq-frr{-{,
fttqrn, M ffi Rf{ft-r
qil frfrtg t

frilg{ frs, tTq{, ffir

3. Shri Paija Nikunj

Devjibhai,Director of M/s.

Ftecto Ceramic Pvt. Ltd.,

Jetpur Road, Rangpar,

Morbi.

fr E-qT ft-Sq t{S}il-{, 
-

fr?Rrn,N dqm Rfrtrf,
Hr ftfrts,
+dg{ t-9, tru{, ffir

4. Shri Patet Manilat Devjibhai,

Director of M/s. Ftecto Ceramic

Pvt. Ltd.,

Jetpur Road, Rangpar,

Morbi.

fr qto qDroTo mttr-{,'
frtq-qr, Mffi RfrR-o'
*1 ftfrk,
frf,g{ ts, trlr{, q'hdr

sRfrR:-

3)

1) Sq 3Trgtr, T€g g{ Q-+r {( q1 hift{ ts€r( llffi, nlT(ril frr, q-{*rqff{r( fr
snmrtr ttr

2) qeffi qgffi^,q-K-\r{ tm +< \r{ hf,fq lrflr( qoz+.,tw*a sngstqrrr, rrsfitc fr
3ilqq+F Trffiigl
s{rtrfi qlltn', Tsg !F t+r 5.< q{ ffiq sf,T1-q gEfi qr€or ffi_r,<rwfra fr
srltrq+F m{=nfl tgr
rrr€ mT rqr
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